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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7443A(b)(3) and Rules 180, 181, and
182. Unless otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and

all Rule references are to the Tax Court Rules of Practice and

Pr ocedur e.
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Respondent determ ned deficiencies in petitioner's Federal
i ncome taxes and accuracy-related penalties for the taxable years

in the anpbunts set forth bel ow

Penal ty
Year Defi ci ency Sec. 6662(a)
1991 $2, 967 $593
1992 4,563 913
1993 4, 524 905

After concessions, the remaining issues for decision are:
(1) Petitioner's bases in Special Cccasions, a partnership, for
the 1992 and 1993 tax years; (2) petitioner's bases in Special O
Inc., an S corporation, for the 1991, 1992, and 1993 tax years;
(3) whether Special O Inc., is entitled to claimtravel expenses
for the 1991, 1992, and 1993 tax years; (4) whether Special O
Inc., is entitled to expense certain depreciabl e business assets
pursuant to section 179 for 1993; and (5) whether petitioner is
liable for accuracy-rel ated penalties pursuant to section 6662(a)
for the 1991, 1992, and 1993 tax years.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition

was filed, petitioner resided in QGakland, California.
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FI NDI NGS OF FACT

During the years at issue, petitioner was a general partner
with a 32-percent interest in Special Cccasions, a partnership.?
Petitioner and her sisters formed Special Cccasions in 1983 for
t he purpose of manufacturing and selling wonen's |arge-size
garnents through their boutique in Cakland, California.

Petitioner also owned a one-third interest in Special O
Inc. (Special O, an S corporation.? Special O was incorporated
in 1990 to sell wonen's | arge-size garnents through the QGakl and
bouti que, in effect dividing manufacturing and sal es
responsi bilities between Special Occasions and Special O
Speci al COccasions and Special O were |located in the sane buil ding
with the boutique and shared offices. Special Os inventory
i ncl uded both garnments produced by Special COccasions and garnents
pur chased from outside suppliers.

Petitioner also owned a one-third interest in Klyce Day Care

(Kl'yce), a partnership which, as its name suggests, engaged in

! Speci al Cccasions had four partners during the years at
issue, all of themsisters. Petitioner, Barbara WIson, and

Li nda Klyce each owned 32 percent of Special Cccasions; another
sister, Faye Catis, owned 4 percent.

2 The ot her sharehol ders included Barbara W1 son and Linda
Klyce, who each held a one-third interest. Petitioner was the
presi dent of Special O Barbara WIson was the vice president,
and Linda Klyce was the secretary and treasurer. Faye Oatis was
nei t her a sharehol der nor an officer of Special O during the
years in issue.
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t he business of child care.® Additionally, petitioner's sister
Linda Klyce ran a catering business named Sweets-N- Thi ngs
(Sweets), a sole proprietorship

Speci al Cccasions began to | ose noney in 1990. 1In order to
keep Special QOccasions operating, the partners sought business
| oans from | ocal banks and the Small Busi ness Adm ni stration.
The partners were ultimtely unsuccessful in obtaining |oans.
Petitioner therefore began maki ng cash advances and witing
checks against her credit card accounts in order to finance the
dai |y operations of Special Cccasions. During this tine,
petitioner also nade cash advances agai nst her credit card
accounts and then lent the noney to Special O Petitioner's
contributions to Special O were purportedly nmenorialized in
prom ssory notes signed by Linda Klyce and Barbara Wl son in
their capacity as officers of Special O

Petitioner nade her car, a 1986 Mercury, available to
Speci al Cccasions and Special O for business purposes. O her
busi nesses, such as Klyce and Sweets, also used petitioner's car.
Additionally, petitioner, her sisters, and petitioner's niece al

used petitioner's car for personal purposes.

3 Petitioner, Barbara WIson, and Linda Klyce each owned one-
third of Klyce.
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The QGakl and boutique closed its doors in 1994. Anot her
bouti que, which Special Occasions had opened in Baton Rouge,

Loui siana, in 1994, closed in 1997.

At the tinme of trial, petitioner was enpl oyed by the
I nternal Revenue Service (IRS) as an acting Appeals officer.
Petitioner has been enployed by the IRS since 1974 and has worked
at different tinmes as a tax auditor, revenue agent, and technical
anal yst .

Petitioner was told by her supervisors at the IRS that she
could not maintain the books and records of Special Cccasions,
Special O or Klyce "as a condition of [her] enploynent with the
| RS". The books and records of Special Cccasions, Special O and
Klyce were nmaintained by Linda Klyce. Al though petitioner did
not mai ntain the books and records of either Special Cccasions or
Special O petitioner wote nost of the checks drawn from Speci al
Cccasions and Special O s shared checking account at Wl ls Fargo
Bank.

Petitioner reported nonpassive |osses from Special O on
Schedul es E of her Federal incone tax returns in the anounts of
$6, 875, 4 $8, 345, and $13,777 for the 1991, 1992, and 1993 tax

years, respectively. Petitioner also reported nonpassive | osses

4 Though petitioner reported 1991 | osses from Special Oin the
anount of $6,875 on her Federal incone tax return, the parties
stipulated 1991 | osses from Special O in the anbunt of $6, 895.
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from Speci al Cccasions on Schedules E in the anpbunts of $2,950,°
$5, 600, and $2,689° for the 1991, 1992, and 1993 tax years,
respectively. Special Cccasions did not file a U S. Partnership
Return of Inconme, Form 1065, for the 1991 tax year.

In a notice of deficiency dated March 14, 1997, respondent
di sal | oned petitioner's clainmed Schedule E | osses for the 1991,
1992, and 1993 tax years because petitioner did not provide any
docunentation to establish her bases in Special Cccasions and
Special O for the years in issue.

OPI NI ON

1. Petitioner's Basis in Special Qccasions

As a prelimnary matter, this Court notes that the business
accounti ng books and records purportedly maintained by Speci al
Cccasions and Special O such as they are, are not reliable.
Furthernore, petitioner's own books and records were poorly
mai nt ai ned and are inconplete. In response to the disorganized
and sparse records offered by petitioner in this case, respondent
has submitted alternative bases cal culations for petitioner's

busi ness interests in both Special Occasions and Special O

5 Though reported, petitioner concedes that she is not
entitled to claima nonpassive | oss from Special Occasions in the
amount of $2,950 for the 1991 tax year.

6 Though petitioner reported 1993 | osses from Speci al
Cccasions in the anbunt of $2,689 on her Federal incone tax
return, the parties stipulated 1993 | osses from Speci al Cccasi ons
in the amount of $2,699.
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The determination of a partner's basis in his or her

partnership interest nust be nade before a partner can deduct his
or her share of partnership |osses because | osses cannot reduce a
partner's basis below zero. Generally, a taxpayer's basis in a
partnership includes the taxpayer's capital contributions and her
share of partnership incone and liabilities, |ess distributions
and her share of partnership | osses. See secs. 705, 752. A
partner's distributive share of partnership loss is allowed as a
deduction only to the extent of that partner's adjusted basis of
the partnership interest at the end of the tax year in which such
| oss occurs. See sec. 704(d).

Aut onobi | e Expenses

During the years at issue, petitioner clained autonobile
expenses arising from autonobile use on behalf of both Special
Cccasions and Special O Petitioner contends that she is
entitled to deduct autonobile expenses incurred during the years
inissue. Alternatively, petitioner contends that her expenses,
if not deductible, should be included in her clained bases for
Speci al Cccasi ons and Special O

Deductions are a matter of l|egislative grace, and a taxpayer
nmust be able to show that the deduction sought cones within the

express provisions of the statute. See New Colonial Ice Co. v.

Hel vering, 292 U. S. 435, 440 (1934).
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Section 162(a) allows a taxpayer to deduct all ordinary and
necessary busi ness expenses paid or incurred during the taxable
year in carrying on any trade or business. No deduction is
al l owed for personal, living, or famly expenses. See sec. 262.

A taxpayer nust substantiate any deductions clai ned and bear

t he burden of substantiation. See Hradesky v. Conmni ssioner, 65

T.C. 87, 89-90 (1975), affd. per curiamb540 F.2d 821 (5th Cr
1976). Taxpayers are required to maintain adequate records
sufficient to enable the Conm ssioner to determ ne the taxpayer's

correct tax liability. See Menequzzo v. Conm ssioner, 43 T.C

824, 831-832 (1965). Cenerally, if a claimed business expense is
deducti bl e, but the taxpayer is unable to substantiate it, the
Court is permtted to make as close an approximation as it can.

See Cohan v. Comm ssioner, 39 F.2d 540 (2d Cr. 1930). That

estimate, however, nust have a reasonabl e evidentiary basis. See

Vani cek v. Conmi ssioner, 85 T.C. 731, 743 (1985).

In addition to the requirenents of section 162, section
274(d) requires strict substantiation of certain expenses
i ncluding those incurred with respect to any listed property as
defined in section 280F(d)(4), which includes any passenger
autonobile. A taxpayer is required to substanti ate expenses for
|isted property by establishing the amount, tinme, place, and
busi ness purpose of the expense. See sec. 274(d). This section

supersedes the doctrine in Cohan v. Conm ssioner, supra. See
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sec. 1.274-5T(a)(4), Tenporary Incone Tax Regs., 50 Fed. Reg.
46014 (Nov. 6, 1985).

In order for petitioner to claimautonobile expense
deductions through either Special Occasions or Special O those
expenses mnmust have actually been paid or incurred by either
Speci al Cccasions or Special O pursuant to section 162(a).
However, there is no evidence in the record to indicate that
ei ther Special COccasions or Special O incurred autonobile
expenses by reinbursing petitioner for any autonopbil e expenses
incurred on their behalf. Additionally, even if petitioner was
able to establish that Special QOccasions or Special O incurred
such expenses, such expenses nust be substantiated pursuant to
section 274(d). Even if such an expense woul d ot herw se be
deducti bl e, the deduction may still be denied if there is
insufficient substantiation to support it. See sec. 1.274-5T(a),
Tenporary Inconme Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
Nei t her Speci al Cccasions, Special O nor petitioner kept
adequat e records of clainmed autonobil e expenses.

In the alternative, petitioner contends that if she is not
entitled to deduct her clained autonobile expenses, she is
entitled to include such clainmed expenses in her bases in Speci al
Cccasions and Special O In any event, the only evidence
presented in support of petitioner's clainmed expenses is the

unverified testinony of petitioner, which w thout supporting
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docunentation is insufficient to substantiate the cl ai ned

expenses. See Hradesky v. Conmi ssioner, supra at 90.

Petitioner testified that she and her sisters used
petitioner's autonobile for both Special Cccasions and Special O
In addition, petitioner admtted that she al so used her
aut onobi | e on behal f of other businesses, as well as for personal
use. Petitioner failed to establish the percentage of personal
aut onobi | e use versus busi ness autonobil e use.’ Under such
ci rcunst ances, any attenpt on the part of this Court to estinate
petitioner's purported autonobile expenses would anmount to little
nore than guesswor K.

On the basis of the record, we find that petitioner has
failed to establish that either Special Cccasions or Special O
i ncurred any deducti bl e aut onobil e expenses for the years in
issue. Additionally, we find that petitioner has failed to
establish any anmount of autonobile expenses for the years in
issue and is therefore not entitled to treat such purported
expenses as capital contributions.

The parties stipulated that petitioner had a zero basis in
Speci al Cccasions as of January 1, 1992. Because Speci al
Occasions did not maintain witten records which were accurate

enough to determ ne petitioner's bases for the 1991, 1992, and

! Additionally, petitioner failed to establish what percentage
of business use reflects use of the autonobile on behal f of
Speci al Cccasions, Special O Klyce, or Sweets.
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1993 tax years, petitioner clained several different bases in
Special Cccasions for the years in issue. At trial, petitioner
cont ended her bases in Special COccasions for the 1992 and 1993
tax years were $5,409% and $5, 429,° respectively. After trial,
petitioner contended her bases in Special Occasions for the 1992
and 1993 tax years were $3,283%° and $3, 010, ' respectively.

To support her contentions, petitioner submtted a conputer-
generated |ist of anpbunts petitioner purportedly borrowed from
her credit card accounts and contributed to Special Cccasions.
Petitioner's list also included expenses incurred on behal f of
Speci al Cccasions drawn frompetitioner's personal checking
account .

We do not find petitioner's list to be credible, and we
therefore do not accept petitioner's calculations. Petitioner's
list is not based on any witten business records kept by Speci al

Cccasions and is not conplete. Additionally, the record

8 Thi s amount was conputed using cl ai ned purchases in the
amount of $1,806.96 and cl ai ned auto expenses in the anount of
$3, 602. 05.

° Thi s anpbunt was conputed using claimed purchases in the
anount of $1,505.84 and cl ai mred auto expenses in the anount of
$3, 922. 54.

10 Thi s anpbunt was conputed using clai med purchases in the
amount of $2,022.97 and cl ai ned auto expenses in the anount of
$1, 260. 40.

1 Thi s anpbunt was conputed using cl aimed purchases in the
anount of $1,636.93 and cl ai mred auto expenses in the anount of
$1, 372. 89.
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i ndi cates that petitioner did not include distributions
apparently received from Special Cccasions in calculating her
basi s adjustnments for the 1992 and 1993 tax years.

It is well established that we are not required to accept
self-serving testinony in the absence of corroborating evidence.

See Ni edringhaus v. Commi ssioner, 99 T.C 202, 212 (1992).

Petitioner has failed to establish her basis in Special COccasions
for the years in issue. W find that respondent has provided a
nore credible basis conputation for Special Occasions, and,
therefore, we adopt respondent's calculations. In review ng
respondent’'s cal cul ati ons we have found themto be very generous.
Accordingly, we find that petitioner has a basis in Special
Cccasions in the amobunts of $1,522 and $510'? for the 1992 and
1993 tax years, respectively. Respondent is sustained on this

i ssue.

2. Petitioner's Basis in Special O

A sharehol der's basis in an S corporation generally includes
her capital contributions and her share of corporation inconme and
liabilities, less certain distributions and her share of
corporation | osses. See sec. 1367(a). A shareholder's aggregate
anount of | osses and deductions shall not exceed the sum of (1)

t he adj usted basis of the shareholder's stock in the corporation;

12 Thi s anpbunt does not include any carryover basis petitioner
may have fromthe 1992 tax year.
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and (2) the shareholder's adjusted basis in the corporation's

i ndebt edness to the sharehol der. See sec. 1366(d)(1).

Di sal l owed | osses carry forward to the succeedi ng taxabl e year.
See sec. 1366(d)(2).

At trial, petitioner computed her bases in Special Oin the
anounts of $5,180, $7,714, and $11,656 for the 1991, 1992, and
1993 tax years, respectively. After trial, petitioner conputed
her bases in Special Oin the anounts of $10,226, $10,715, and
$14,504 for the 1991, 1992, and 1993 tax years, respectively.

Al t hough petitioner submtted copies of prom ssory notes to
substantiate her clained |oans to Special O we are not satisfied
that all of Special O s distributions have been accounted for or
that petitioner's records adequately reflect petitioner's bases
in Special O Neither petitioner nor Special O kept witten
records which reflected petitioner's bases for the years at
issue; i.e., a record which established petitioner's
contributions to Special O and any distributions nade by Specia
Oto petitioner for the years in issue. Another difficulty this
Court has in reconstructing petitioner's bases in Special Ois
that funds for both Special Gccasions and Special O were
commingled in a single checking account, and several of
petitioner's credit card accounts were apparently used on behal f

of Special Owth petitioner's other partners signing
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petitioner's name. Utimately, petitioner has failed to
establish the reliability of her records.

Because of the inaccuracy and confusion surrounding the
records of petitioner, we adopt respondent's cal cul ations for
petitioner's bases in Special Ofor the years in issue. This
Court finds respondent's calculations to be nore credible than
petitioner's unsubstantiated assertions. Again, we find
respondent’'s cal cul ations to be very generous.

Accordingly, we hold that petitioner is entitled to claima
bases in Special O of $4,966, $3,117, and $6,566 for the 1991
1992, and 1993 tax years, respectively. Respondent is sustained
on this issue.

3. Travel Expenses

Petitioner contends that Special Ois entitled to claim
travel expense deductions in the anbunt of $740.81, $2,497, and
$1,529 for the 1991, 1992, and 1993 tax years, respectively.
These anmounts represent travel expenses allegedly incurred by
petitioner and her sisters on behalf of Special O In 1991,
petitioner contends that Faye Oatis!® and Linda Klyce traveled to
San Diego and Tijuana, Mexico, allegedly to find a cheap fabric
supply source. In 1992, petitioner contends that petitioner,

Faye Qatis, and Linda Klyce travel ed to Baton Rouge, New Ol eans,

13 Faye Catis was not an enpl oyee or sharehol der of Special O
during the years at issue.
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and Los Angeles. In 1993, petitioner contends that Faye Catis
and Linda Klyce traveled to San D ego and Yuna.

Petitioner has stipulated that Special Os clainmed trave
expenses for the years at issue were paid fromthe personal funds
of petitioner or her sisters. Petitioner has failed to establish
that any of the clainmed travel expenses were reinbursed by
Special O A corporation is not entitled to deduct unrei nbursed

shar ehol der expenses. See Lang Chevrolet Co. v. Conm Ssioner,

T.C. Meno. 1967-212.

Addi tionally, both Special O and petitioner have failed to
provide this Court with either adequate records or sufficient
evi dence corroborating the claimed travel deductions. Taxpayers

nmust substantiate any deductions clained. See Hradesky v.

Conmi ssioner, 65 T.C. at 90.

Section 162(a) allows a taxpayer to deduct "all the ordinary
and necessary expenses paid or incurred * * * in carrying on any
trade or business". Section 274(d) requires strict
substantiati on of certain expenses including those incurred with
respect to neals, travel, and entertai nnment.

We hold that Special Ois not entitled to claimtrave
expenses in the amounts of $740.81, $2,497, and $1,529 for the
1991, 1992, and 1993 tax years, respectively. Respondent is

sustai ned on this issue.
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4. El ection To Expense Certain Depreciable Busi ness Assets
Pur suant to Section 179

On its 1993 Form 1120S, U.S. Incone Tax Return for an S
Cor poration, Special O elected to expense $10,570 pursuant to
section 179. The business assets in question consisted of
conputer equipnent. During the 1993 tax year, Special O reported
an ordinary loss fromtrade or business activities in the anount
of $40,791. Special O did not claimdepreciation for any assets
pl aced in service during the 1993 tax year.

Section 179 allows a taxpayer to nmake an el ection to expense
up to $17,500 of the cost, or portion thereof, of section 179
property for the taxable year in which the property is placed in
service. The election, once nmade, is irrevocable unless the
revocation is consented to by the Comm ssioner. See sec. 1.179-
5, Income Tax Regs. Additionally, the anount allowed a taxpayer
as a deduction under section 179 cannot exceed the aggregate
anount of taxable incone of the taxpayer for such taxable year
which is derived fromthe active conduct of any trade or business
during such taxable year. See sec. 179(b)(3)(A). A taxpayer nmay
carry over a deduction disallowed under section 179(b)(3)(A) to
anot her taxable year. See sec. 179(b)(3)(B)

We find that Special Ois not entitled to a section 179
deduction for the 1993 tax year. Special O had no taxable incone
for the tax year in issue and so would not be able to avail

itself of the benefit of a section 179 expense deduction. Since
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Special O elected to expense its equi pnent for the 1993 tax year
it my not now withdraw that election and attenpt to depreciate
t he sane equi pment for 1993 wi t hout consent of the Comm ssioner.

We find that petitioner is not entitled to deduct section
179 expenses for the 1993 tax year. Respondent is sustained on
this issue.

5. Section 6662(a) Penalty

Finally, we nust decide whether petitioner is |iable for an
accuracy-related penalty for the 1991, 1992, and 1993 tax years.

Section 6662(a) inposes an accuracy-related penalty equal to
20 percent of the portion of any underpaynent of tax that is due
to negligence or disregard of rules or regulations. Under
section 6662(c), negligence is any failure to make a reasonabl e
attenpt to conply with the provisions of the Code, and the term
"di sregard” includes any carel ess, reckless, or intentional
di sregard. Negligence includes the failure to exercise the due
care of a reasonable and ordinarily prudent person under the

circunstances. See Neely v. Comm ssioner, 85 T.C. 934, 947

(1985). No penalty will be inposed on any portion of the
underpaynent if it is shown that there was reasonabl e cause for
such portion and that the taxpayer acted in good faith with
respect to such portion. See sec. 6664(c). The nobst inportant

factor is the extent of the taxpayer's effort to assess his or
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her proper tax liability. See Tippin v. Conm ssioner, 104 T.C.

518, 533-34 (1995); sec. 1.6664-4(b)(1), Incone Tax Regs.

Petiti oner contends that she based the information contained
in her Federal inconme tax returns for the years in issue on
i nformation provided by Special Occasions and Special O and that
she therefore nade a good faith effort to conply with the
provi sions of the Code. W disagree.

Petitioner possessed tax expertise because of her profession
and know edge of the financial condition of Special Cccasions and
Special O Petitioner wote nost of the checks drawn on the
si ngl e bank account mai ntai ned by both Special Occasions and
Special O Furthernore, petitioner failed to maintain adequate
books and records from which her clainms to deductions and | osses
coul d be determ ned or substanti at ed.

We find that petitioner is liable for an accuracy-rel ated
penalty pursuant to section 6662(a) for the 1991, 1992, and 1993
tax years. Respondent is sustained on this issue.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




